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Beforethe
COPYRIGHT ROYALTY JUDGES
Washington, D.C.

In the Matter of

Distribution of the
2015 Satellite Royalty Funds

Docket No. 17-CRB-0011-SD (2015)
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REPLY COMMENTSOF THE ALLOCATION PHASE PARTIES

The Allocation Phase Parties’ submit the following response to the Copyright Royalty
Judges (“Judges’) notice published at 82 Fed. Reg. 45624 (Sept. 29, 2017) (“Notice”)
regquesting reply comments on the Allocation Phase Parties motion for partial distribution of the
2015 satellite royalty funds (“Motion”).

In their Notice, the Judges request “reply comments that respond to any issues’ raised by
the two parties who commented on the motion — Mr. David Powell and Multigroup Claimants
(“MGC") — and “address whether or not any commenter raised a reasonable objection to the
proposed partia distribution and if not, why not.” Notice, 82 Fed. Reg. at 45625. For the
reasons set forth below, the Allocation Phase Parties respectfully submit that neither commenter
has raised any reasonable objection, and the Motion should be granted. 2
. MR. POWELL PRESENTSNO REASONABLE OBJECTION TO THE MOTION

Mr. Powell’ s objection to the Motion mirrors his objection to a similar motion for partial
distribution of the 2015 cable royalty funds (which the Judges granted over Mr. Powell’s

objection). Compare Verified Motion Partial Distribution 2015 Satellite Objection Unreasonable

! The Allocation Phase Parties are Program Suppliers, Joint Sports Claimants, Broadcaster Claimants Group, Music
Claimants (consisting of Broadcast Music. Inc., the American Society of Composers, Authors and Publishers, and
SESAC, Inc.) and Devotional Claimants.

2 Two of the Allocation Phase Parties, Program Suppliers and Devotional Claimants, also have submitted separate
reply comments.
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Decision, No. 17-CRB-0011 SD (2015) (filed May 12, 2017) with Verified Motion Partial
Distribution 2015 Cable Objection Unreasonable Decision, No. 16-CRB-0020 CD (2015) (filed
May 12, 2017). The Judges observed that Mr. Powell’s objection to the 2015 cable motion is
“virtually incomprehensible” and found that it “fails to rise to the level of being a reasonable
objection to the partia distribution.” Order Granting Motion for Partial Distribution, No. 16-
CRB-0020 CD (2015), a 2 (June 6, 2017).> Mr. Powell’s objection to the Motion here is equally
incomprehensible and likewise fails to present any reasonable objection to the requested partial
distribution.
. MGC PRESENTSNO REASONABLE OBJECTION TO THE MOTION

MGC’'s comments raised “no objection to the proposed distribution of 2015 satellite
royalty funds to ‘ Allocation Phase Claimants’ other than to such groups as are referred to as the
‘Program Suppliers and the ‘Devotiona Claimants.” Multigroup Claimants Objection to
Partial Distribution of 2015 Satellite Funds to Certain Allocation Phase Claimants (filed May 17,
2017) (“MGC Objection”), at 1 (emphasis in original). MGC objects with respect to Program
Suppliers and Devotional Claimants on the ground that it supposedly has no “means to permit
proper identification of those claimant representatives and that neither of the claimant
representatives was an established claimant with respect to satellite funds. . . .” Notice, 82 Fed.
Reg. a 45625. MGC's objection ignores the long history of satellite distributions to all
Allocation Phase Parties, including Program Suppliers and Devotional Claimants, and is without
merit.

MGC'’s suggestion that it does not know the identity of the Program Suppliers and

Devotional Claimants (MGC Objection at 3) is baseless. MGC clams to be the successor to —

% The Judges further observed that the 40% of the cable funds that the Copyright Office would continue to hold after
a 60% distribution should suffice to resolve any remaining disputes with Mr. Powell. 1d. The Motion here similarly
seeks to distribute only 60% of the 2015 satellite funds.
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and is represented by the same long-time counsedl as — Independent Producers Group (“1PG”),
which is very familiar with both Program Suppliers and Devotional Claimants from prior
satellite distribution phase (Phase I1) litigation against them. See Reply Comments of Program
Suppliers (filed Oct. 30, 2017) (“Program Suppliers Reply Comments’), at 1, n.4; Devotiona
Claimants Reply to Multigroup Claimants Objection to Partial Distribution of 2015 Satellite
Royalty Funds to Certain Allocation Phase Claimants (“Devotional Reply Comments’), at 3-6.

Nor is there any merit to MGC's argument that Program Suppliers and Devotiond
Claimants are not “established claimants’ entitled to share in satellite distributions. MGC
Objection at 3-7. Like al of the Allocation Phase Parties, Program Suppliers and Devotionals
consistently have received partial and final distributions from the satellite royalty funds over the
years. See Program Suppliers Reply Comments at 2-4; Devotional Reply Comments at 6-7.
While the Allocation Phase Parties historically have settled their disputes over the allocation of
satellite royalties, the Judges have never suggested that a litigated alocation is necessary for a
party to be an established claimant, only that the alocation be finad — by compromise or
otherwise.

Nor would such a litigation prerequisite for partial distributions make sense. As the
Judges know, the parties to these proceedings are represented by experienced counsel who
advocate vigoroudly for their clients and test each other’s claims; the parties consistently have
agreed that Program Suppliers and Devotional Claimants are entitled to recelve satellite
distributions. Indeed, MGC has not even aleged (let alone attempted to show) that Program

Suppliers and Devotional Claimants lack members who are entitled to satellite royalties, nor

* See, e.g., Order Granting In Part and Denying In Part IPG’s Motion for Partial Distribution of Program Suppliers
Royalties, Docket Nos. 2012-6 CRB CD 2004-09 (Phase I1), 2012-7 CRB SD 1999-2009 (Phase 1) at 10 & n.11
(Sept. 29, 2016) (* Sept. 29, 2016 Order”).
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could they.®> Also, such an approach would upend the Judges' longstanding policy of promoting
settlement,® effectively mandating a litigated resolution to establish a right to future partial
distributions, even where compromise may be had.

Finaly, MGC fails to articulate any prgudice. MGC offers no argument that the
40 percent of funds remaining if the Motion is granted would be insufficient to resolve any
viable clams by MGC. Moreover, the relief requested in the Mation is conditional upon
execution of repayment agreements pursuant to Section 801(b)(3)(C)(ii), and MGC does not
contend there is any “inability or unwillingness of a party to disgorge an overpayment.” Sept. 29,
2016 Order at 9.

In sum, MGC has presented no reasonable objection to the requested distributions as to
Program Suppliers or Devotional Claimants — and affirmatively states that it has “no objection”
whatsoever as to the remaining Allocation Parties.”

CONCLUSION

For the foregoing reasons, the Motion should be granted, and a partial distribution of 60%
of the 2015 satellite funds should be made to all Allocation Phase Parties as soon as feasible.
Partial distributions are important to the budgeting and business operations of the Allocation
Phase Parties and their members, and they respectfully request that the distribution be made prior

to the end of the calendar year.

® Moreover, MGC does not claim (nor could it) that the 40% of the 2015 satellite funds that will remain with the
Copyright Officeif the Mation is granted would be insufficient to resolve any disputesit has with Program
Suppliers and Devotional Claimants. See Order Granting Motion for Partial Distribution, No. 16-CRB-0020 CD
(2015), at 2 (June 6, 2017) (“Moreover, the 40% of funds held in the 2015 cable fund should be sufficient to resolve
any dispute that Mr. Powell may have with either the music or joint sports claimant groups.”).

® See, e.g., Order Granting Phase | Claimants' Motion for Partial Distribution of 2008 Satellite Royalty Funds,
Docket No. 2010-7 CRB SD 2008 (Jan. 11, 2011).

" MGC further “avers’ that it would be appropriate to distribute “sixty percent (60%) of sixty percent (60%)” to the
remaining Allocation Phase Parties. MGC Objection at 8. For the reasons stated above, the Allocation Phase
Parties maintain that the full requested distribution should be made.
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PROGRAM SUPPLIERS

/sl Gregory O. Olaniran
Gregory O. Olaniran

D.C. Bar No. 455784
Lucy Holmes Plovnick

D.C. Bar No. 488752
Alesha M. Dominique

D.C. Bar No. 990311
MITCHELL SILBERBERG & KNUPP
LLP
1818 N Street N.W., 8th Floor
Washington, D.C. 20036
Telephone: (202) 355-7817
Fax: (202) 355-7887
goo@msk.com
lhp@msk.com
amd@msk.com

Respectfully submitted,
JOINT SPORTSCLAIMANTS

/s/ Robert Alan Garrett
Robert Alan Garrett

DC Bar No. 239681
M. Sean Laane

DC Bar No. 422267
Michael Kientzle

DC Bar No. 1008361
Bryan Adkins

DC Bar No. 988408
ARNOLD & PORTER KAYE
SCHOLERLLP
601 Massachusetts Avenue, N.W.
Washington, D.C. 20001
202.942.5000 (voice)
202.942.5999 (facsimile)
Robert.Garrett@apks.com
Sean.L aane@apks.com
Michael .Kientzle@apks.com
Bryan.Adkins@apks.com

BROADCASTER CLAIMANTS GROUP

/s/ John I. Sewart, Jr.
John I. Stewart, Jr.

DC Bar No. 913905
David Ervin

DC Bar No. 445013
Ann Mace

DC Bar No. 980845
Brendan Sepulveda

DC Bar No. 1025074
CROWELL & MORING LLP
1001 Pennsylvania Ave., NW
Washington, DC 20004-2595
Telephone: (202) 624-2685
Fax: (202) 628-5116
jstewart@crowell.com




AMERICAN SOCIETY OF

COMPOSERS, AUTHORSAND

PUBLISHERS

/s Samuel Mosenkis
Samuel Mosenkis

NY Bar No. 2628915
ASCAP
One Lincoln Plaza
New York, NY 10023
Telephone: (212) 621-6450
Fax: (212) 787-1381
smosenkis@ascap.com

SESAC, INC.

/s/ John C. Beiter
John C. Beiter
TN Bar No. 12564
Leavens, Strand & Glover, LLC
1102 17th Avenue South
Suite 306
Nashville, TN 37212
Phone: 615.341.3457
Email: jbeiter@Ilsglegal.com

MUSIC CLAIMANTS

BROADCAST MUSIC, INC.

/s/ Joseph J. DiMona
Joseph J. DiMona

DC Bar No. 413159
BROADCAST MUSIC, INC.
7 World Trade Center
250 Greenwich Street
New York, NY 10007-0030
Telephone: (212) 220-3149
Fax: (212) 220-4447
jdimona@bmi.com

/9 Brian A. Coleman
Brian A. Coleman
DC Bar No. 459201
Jennifer T. Criss
DC Bar No. 981982

DRINKER BIDDLE & REATH LLP

1500 K Street, NW — Suite 1100
Washington, DC 20005
Telephone: (202) 842-8800
Fax: (202) 842-8465
brian.coleman@dbr.com
jennifer.criss@dbr.com
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DEVOTIONAL CLAIMANTS

/s Arnold P. Lutzker
Arnold P. Lutzker

DC Bar No. 101816
Benjamin Sternberg

DC Bar No. 1016576
Jeannette M. Carmadella

DC Bar No. 500586
LUTZKER & LUTZKER LLP
1233 20" Street, NW, Suite 703
Washington, DC 20036
Telephone: (202) 408-7600
Fax: (202) 408-7677
arnie@lutzker.com

/g Clifford M. Harrington
Clifford M. Harrington
DC Bar No. 218107
Matthew J. MacL ean
D.C. Bar No. 479257
Michael A. Warley
D.C. Bar No. 1028686
JessicaT. Nyman
D.C. Bar No. 1030613

PILLSBURY WINTHROP SHAW

PITTMAN LLP

2300 N Street, NW
Washington, DC 20037
Telephone: (202) 663-8525
Fax: (202) 663-8007

clifford.harrington@pillsburylaw.com

Dated: October 30, 2017
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CERTIFICATE OF SERVICE

| hereby certify that on this 30th day of October, 2017, a copy of the foregoing Reply
Comments of the Allocation Phase Parties was served electronically through eCRB and by U.S.

Postal Service Express Mail to the following:

Brian D. Boydston

PICK & BOYDSTON LLP
10786 Le Conte Avenue
Los Angeles, CA 90024

David Powell
P.O. Box 010950
Miami, FL 33101

Edward S. Hammerman
HAMMERMAN, PLLC
5335 Wisconsin Avenue, NW
Washington, DC 20015

/s Troy Strunkey
Troy Strunkey




Certificate of Service

I hereby certify that on Monday, October 30, 2017 | provided a true and correct copy of the
Notice - Other to the following:

Powell, David, represented by david powell served via Electronic Service at
davidpowell008@yahoo.com

Multigroup Claimants, represented by Brian D Boydston served via Electronic Service at
brianb@ix.netcom.com

Broadcaster Claimants Group, represented by John Stewart served via Electronic Service
at jstewart@crowell.com

SESAC, Inc., represented by John C. Beiter served via Electronic Service at
jbeiter@lsglegal.com

Program Suppliers, represented by Alesha M Dominique served via Electronic Service at
amd@msk.com

Program Suppliers, represented by Gregory O Olaniran served via Electronic Service at
goo@msk.com

Devotional Claimants, represented by Arnold P Lutzker served via Electronic Service at
arnie@lutzker.com

Devotional Claimants, represented by Clifford M Harrington served via Electronic Service at
clifford.harrington@pillsburylaw.com

American Society of Composers, Authors and Publishers (ASCAP), represented by Sam
Mosenkis served via Electronic Service at smosenkis@ascap.com

Broadcaster Claimants Group, represented by David J Ervin served via Electronic Service
at dervin@crowell.com

Broadcast Music, Inc. (BMI), represented by Brian A Coleman served via Electronic Service
at Brian.Coleman@dbr.com



Signed: /s/ Robert A Garrett



